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Def endant s.

MVEMORANDUM AND ORDER
This action is before the court on the notion of defendants
Ameristar Casino St. Charles, Inc. (Ameristar) and Mercile Behm to
dism ss Counts VII and Xl of the anended conplaint, and to strike the

requests for attorneys’ fees and prejudgnment interest in Counts I, |11,
and V.! (Doc. 54.) The parties have consented to the authority of the
undersigned United States Mgistrate Judge pursuant to 28 U S C
8 636(c). (Doc. 21.)

| .  BACKGROUND
On January 26, 2007, plaintiff Al pha Holloway brought this action
agai nst defendants Aneristar, the Mssouri Gam ng Comm ssion, Janes A

Bennett, Mercile Behm and Thomas Benton, following her arrest on
Novenber 22, 2002, while she was on the Anmeristar Casino property. The
arrest was in response to an alleged fight between the plaintiff and two
other individuals. A crimnal information was filed agai nst Hol |l onway
in the Crcuit Court of St. Charles County, though the prosecutor
ultimately filed a nenorandum of nolle prosequi and dism ssed the
crimnal charges. Holloway all eged that she was subjected to physically
abusi ve conduct and excessive force as part of the arrest, and invoked
the subject matter jurisdiction granted to this court by 28 U S.C

The clainms in Holloway’'s amended conplaint are not nunbered
sequentially. Instead, the anended conpl ai nt has retai ned t he nunberi ng
fromthe original conplaint. (See Docs. 1, 48.) The court will refer
to the Counts as Hol |l oway has nunbered them



§ 1343 (civil rights violations) and 8§ 1367 (suppl emental jurisdiction).
(Doc. 1.)

On July 27, 2007, this court issued an order, dismssing the
M ssouri Gaming Conmission, and dismssing wthout prejudice counts
agai nst Ameristar and Janes Bennett. (Doc. 33.) On Septenber 25, 2007,
this court issued another order, disnm ssing without prejudice the counts
agai nst Thomas Benton and Mercile Behm (Docs. 43-44.) On Novenber 20,
2007, Holloway filed her anended conmplaint, with additional factual
al l egations, and the foll ow ng cl ai ns:

1. Count | asserts a claim for assault and battery against
Anmeri star.

2. Count Il asserts a claim for assault and battery against
Bennett .

3. Count |1l asserts a claim for false arrest and false

i nprisonnent agai nst Aneristar.

4, Count |V asserts a claim for false arrest and false
i mpri sonment agai nst Bennett.

5. Count V asserts a claim for malicious prosecution against
Aneri star.

6. Count VI asserts a claimfor malicious prosecution agai nst
Bennet t.

7. Count VIl asserts a claim agai nst defendant Ameristar for

violation of plaintiff's civil rights based on the Fourth,
Ei ghth, and Fourteenth Amendnents, as well as 42 U S.C
8 1983 and the laws and Constitution of the State of
M ssouri .

8. Count | X? asserts a claim against defendant Bennett for
violation of plaintiff’'s civil rights based on the Fourth,
Ei ghth, and Fourteenth Amendnents, as well as 42 U S C
§ 1983 and the laws and Constitution of the State of
M ssouri .

9. Count X3 asserts a claim against defendant Behm for
violation of plaintiff's civil rights based on the Fourth,
Ei ghth, and Fourteenth Amendnents, as well as 42 U S C

2GSee footnote 1.

3See footnote 1.



8 1983 and the laws and Constitution of the State of
M ssouri .

Each count seeks conpensatory and punitive damages, interest, attorneys’
f ees, and costs.

I[1. MOTION TO DI SM SS
Ameri star and Behm nove to dismss Count VII and Count XI. The
def endants argue that the anended conplaint fails to allege sufficient

facts to support the contention that they acted under color of state
| aw. The defendants al so argue that Aneristar cannot be held |iable on
the basis of respondeat superior, and that the anended conplaint fails
to allege sufficient facts to support the contention that Anmeristar
acted according to a customor policy. Next, the defendants argue that
Counts VII and XI are barred by the statute of limtations. Finally,

the defendants argue that the amended conplaint fails to provide fair

notice of what the clains are and the grounds upon which they rest.

(Docs. 55, 69.) Holloway disputes each of these points. (Doc. 62.)

[11. D SCUSSI ON
The defendants nove to dismss the conplaint for failure to state

a cl ai mupon which relief can be granted under Fed. R Cv. P. 12(b)(6).
A notion to dismss under Rule 12(b)(6) challenges the | egal sufficiency

of the conplaint. Leatherman v. Tarrant County Narcotics Intelligence
& Coordination Unit, 507 U S. 163, 164 (1993); Holden Farns, Inc. v. Hog
Slat, Inc., 347 F.3d 1055, 1059 (8th Cir. 2003). In 2007 the Suprene
Court issued a new standard for evaluating nmotions to dismss. Bel |

Atlantic Corp. v. Twonbly, 127 S. C. 1955, 1974 (2007) (overruling the
“no set of facts” standard set forth in Conley v. G bson, 355 US. 41
45-46 (1957)). Despite overruling the Conley standard, the Suprene

Court cautioned that it had not created a hei ghtened pl eadi ng st andard.
Bel |l Atlantic, 127 S. C. at 1973 n. 14, 1974.
Under Bell Atlantic, a conplaint nust include enough facts to state

a claimfor relief that is plausible on its face. Bell Atlantic, 127

S. a. at 1974. If the clains are nerely conceivable - but not
pl ausible - the court nust dism ss the conplaint. I d. To meet the
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plausibility standard, the conplaint nust contain “nore than | abel s and
concl usi ons.” Id. at 1965. A compl aint does not, however, need
specific facts; a conmplaint only needs to “give the defendant fair
notice of what the claimis and the grounds upon which it rests.”
Eri ckson v. Pardus, 127 S. C. 2197, 2200 (2007). The Federal Rul es of
Civil Procedure demand only that a conplaint present a “short and plain

statenent of the claimshow ng that the pleader is entitled to relief.”
Fed. R Cv. P. 8(a). That said, the allegations nust still be enough
to “raise a right to relief above the speculative level.” Bel I
Atlantic, 127 S. C. at 1965.

A compl aint nmust be liberally construed inthe |ight nost favorable
to the plaintiff. See Bell Atlantic, 127 S. C. at 1964-65. Moreover,
a court rnust accept the facts alleged as true, even if doubtful. Id.

at 1965. Thus, a well-pled conplaint may proceed even if it appears the
recovery is very renmote or unlikely. 1d. To warrant dismssal, the
plaintiff’s entitlement to relief nust fall short of being plausible.
Id. at 1973 n. 14, 1974.

State Action Requirenent

Anmeri star and Behmargue that the anmended conplaint fails to all ege
sufficient facts to support the contention that they acted under col or
of state |aw.

Section 1983 creates a cause of action for litigating alleged civil
rights violations. 4 Crunpley-Patterson v. Trinity Lutheran Hosp. , 388
F.3d 588, 590 (8th Cir. 2004). To state a claimfor a 8§ 1983 vi ol ati on,
a plaintiff nust allege (1) the violation of a right secured by the

442 U.S.C. 8§ 1983 provides in pertinent part:

Every person who, under color of any statute, ordinance,
regul ation, custom or usage, of any State or Territory or
the District of Colunbia, subjects, or causes to be
subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the Constitution
and |l aws, shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for
redress . .



Constitution and laws of the United States, and (2) that the alleged
deprivation was commtted by a person acting under color of state |aw
Roe v. Hunke, 128 F.3d 1213, 1215 (8th GCr. 1997).

“ITUnder color of state |law inposes the sanme requirenents as the

“state action” requirement of the Fourteenth Anmendnent. Lugar v.
Ednondson G I Co., Inc., 457 U. S 922, 929 (1982). As a general rule,
§ 1983 will not reach the conduct of private parties acting in their

i ndi vi dual capacities. Lindsey v. Detroit Entnmit, LLC, 484 F.3d 824,
827 (6th Cir. 2007); Harvey v. Harvey, 949 F.2d 1127, 1130 (11th Gr.
1992) (“Only in rare circunstances can a private party be viewed as a

‘state actor’ for section 1983 purposes.”). Drawing a |ine between
private and government conduct preserves individual freedons, limts the
reach of federal law, and insures that constitutional standards are
i nvoked only when the state is responsible for the all eged conduct.
Li ndsey, 484 F.3d at 827.

As an initial matter, a private individual or corporation acting
under color of state |law may be sued under § 1983. See Lindsey, 484
F.3d at 827; see also Crunpley-Patterson, 388 F.3d at 590. In that
sense, the cardinal question is not whether a corporation or individual
is a “person” under § 1983, but whether the corporation or individual

was acting under color of state |aw. See Lindsey, 484 F.3d at 827. A

private party acts under color of state law where it is “a wllful
participant in joint activity with the State or its agents” in denying
a plaintiff’s constitutional rights. Dennis v. Sparks, 449 U S. 24, 28
n.4 (1980); Dossett v. First State Bank, 399 F.3d 940, 947 (8th Cr.
2005) .

Despite these general rules, application of the state action

requirement is one of nore difficult and troubl esone areas of civil
rights litigation. Gallagher v. Neil Young Freedom Concert, 49 F.3d
1442, 1447 (10th GCr. 1995). As the Suprenme Court has noted,
determ ni ng whether particular conduct constitutes private action or

state action “frequently admts of no easy answer.” Jackson v. Metro.
Edi son Co., 419 U S. 345, 350 (1974). Mre to the point, the Suprene
Court has declined to decide whether, and under what circunstances,
private security guards are acting under color of state law Lindsey,



484 F. 3d at 828 (citing Flagg Bros., Inc. v. Brooks, 436 U S. 149, 163
n.14 (1978)).
In this case, Holloway has all eged sufficient facts to survive the

nmotion to dismss. A private security guard, |licensed by the state,
may be considered a state actor under 8§ 1983. Lindsey, 484 F. 3d at 829.
Under Eighth Circuit precedent, “state action is present when private
security guards and police officers act in concert to deprive a
plaintiff of [her] civil rights . . . .” Mirray v. Wal-Mart, Inc., 874
F.2d 555, 559 (8th Cir. 1989) (citing El Fundi v. Deroche, 625 F.2d 195,
196 (8th Cir. 1980) (per curiam). In her anended conpl aint, Holloway

al | eges each of these facts. She alleges Mercile Behm was a private
security guard enployed by Aneristar, and licensed by the Cty of St.
Charles and the State of Mssouri. (Doc. 48 at 1 5.) Holloway al so
al | eges that Behm acted with Janmes Bennett, a Mssouri State H ghway
Patrol Trooper, in violating her civil rights. (l1d. at 1 4, 20-25, 31-
33, 109.) Accepting these facts as true, Holloway has alleged
sufficient facts to show Behm acted under color of state |aw.

A private corporation may al so be considered a state actor under
8§ 1983. See Smith v. Insley’s Inc., 499 F.3d 875, 880 (8th Cr. 2007);
see also Murray, 874 F.2d at 58-559 (affirmng jury verdict agai nst Wl -

Mart in § 1983 action). Wen deciding whether a corporation is acting
under color of state law, the test is whether the corporation maintains
an unconstitutional policy or custom or whether an individual
representing the conpany has taken actions inflicting an injury
actionabl e under § 1983. Smth, 499 F.3d at 880; Crunpl ey-Patterson,
388 F.3d at 590. To survive a notion to dismss, the plaintiff does not

have to specifically plead the existence of an unconstitutional policy
or custom Crunmpl ey-Patterson, 388 F.3d at 590. | ndeed, before

di scovery, a plaintiff my not be aware of the facts necessary to
accurately describe or identify the policies or custons that may have
caused the deprivation of her constitutional rights. 1d. At the sane
time, the conplaint nust allege, at a mninmm “facts which would
support the existence of an unconstitutional policy or custom” 1d.

I n her anended conpl ai nt, Hol |l oway al |l eges that Ameristar willfully
participated with Trooper Bennett to deprive her of her constitutional
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rights, and that Aneristar created a policy or custom under which
unconstitutional practices occurred. (Doc. 48 at 9T 88, 93.) She
all eges that she was grabbed, restrained, and assaulted by Anmeristar
enpl oyees. (Doc. 48 at 11 9-10.) She also alleges that Ameristar
enpl oyees did not provide her with nedical treatnment in atinmely manner,
refused to state their nanes, and coaxed Trooper Bennett into having her
x.” (Ld. at 11 25, 26, 30.) Fi nal Iy, Holl oway
all eges that Aneristar edited tape-recordings of the incident, and did

i

sign her nanme with an

so according to a conpany custom and practice. (ld. at 91 34-36.)
Looking to Crunpley-Patterson, these alleged facts could plausibly

support the existence of an unconstitutional policy or custom

Respondeat Superi or

Ameri star and Behm argue that Anmeristar cannot be held |liable on
the basis of respondeat superior, and that the anended conplaint fails
to allege sufficient facts to support the contention that Ameristar
acted according to a custom or policy.

A private corporation will only be liable under 8 1983 for its own
unconstitutional policies. Crunpl ey-Patterson, 388 F.3d at 590. A

private corporation cannot be held |iable under 8§ 1983 on a theory of
respondeat superior. Smth, 499 F.3d at 880. The rational for this
principle is sinple: a corporation should not be liable solely for
enpl oying a tortfeasor, or for enployee actions of which the conpany is
unaware. |d. at 881 n. 4.

In this case, Holloway alleges that Aneristar directly conmtted
the unconstitutional acts in the anended conpl aint. Her allegations
agai nst the casino do not rely on the theory of respondeat superior.
And as not ed above, her conplaint alleges sufficient facts to support
the contention that Aneristar acted according to a custom or policy.

Statute of Limtations

The defendants argue Counts VIl and Xl are barred by the statute
of limtations, and cannot be saved by any savings statute.

There is no general federal statute of limtations applicable to
clainms brought under 8 1983. Duisen v. Admir and Staff, Fulton State




Hosp. No.1, Fulton, M., 332 F. Supp. 125, 127 (WD. M. 1971).
Instead, the federal courts borrow the applicable state statute of

limtations for personal injury torts. Wallace v. Kato, 127 S. C.
1091, 1095 (2007). In Mssouri, the relevant limtations period for
general personal injury torts is five years. Mb. Rev. Stat.

§ 516.120(4). Accordingly, the applicable limtations period for clains
brought under 8§ 1983 is five years. Sulik v. Taney County, M., 393
F.3d 765, 767 (8th G r. 2005). The |anguage of \Wallace has not changed
the limtation period; the Eighth Crcuit and this court continue to
apply a five-year statute of limtations for 8 1983 clainms. See Bell
V. Mssouri, No. 07-2089, 2007 W 3243615, at *1 (8th Cr., Nov. 5
2007) (unpublished per curiam; Duvall v. Maxey, No. 2:07 CV 47 ERW
2008 W 249825, at *1 (E.D. Mb., Jan. 29, 2008).

In this case, Holloway alleges her civil rights were violated on
Novenber 22, 2002. (Doc. 48 at § 6.) She filed her original conplaint
on January 26, 2007, and filed her anended conplaint on Novenber 20,
2007. (Docs. 1, 48.) The defendants argue that the amended conpl ai nt
shoul d be considered filed on Decenber 14, 2007, the date on which the
court granted |l eave to file the anended conplaint. (Doc. 52.) However,

a conplaint is constructively filed as of the date the clerk receives
the conplaint - provided all other requirenents are ultimtely net. See
McDowell v. Del. State Police, 88 F.3d 188, 191 (3d Gr. 1996). “[T]he
filing date for purposes of the statute of limtations is the date on
which the conplaint was |lodged with the Clerk of the Court . . . .7
Smith v. Planned Parenthood of St. Louis Region, 327 F. Supp. 2d 1016

1020 (E.D. Mpb. 2004). In this case, the anended conplaint was properly
filed and received on Novenber 20, 2007. Counts VIl and Xl are not

time-barred.

Fair Notice

Ameristar and Behm argue that the anmended conplaint fails to
provide fair notice of what the clainms are and the grounds upon which
they rest.

While a conpl aint does not need specific facts, it nust “give the
defendant fair notice of what the claimis and the grounds upon which
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it rests.” Eri ckson, 127 S. C. at 2200. As noted above, Holloway’s
anmended conplaint alleges sufficient facts to support the contention
that Behmand Aneristar were state actors, and that Aneristar was acting
according to a custom or policy. The amended conplaint therefore
provides fair notice of what the clains are and the grounds upon which
they rest.

V. MOTION TO STRI KE
The defendants nove to strike the request for attorneys’ fees and
prejudgnment interest in Counts I, 111, and V. (Doc. 54.) The plaintiff
concedes this point. (Doc. 62 at 8.) The notion to strike is therefore
gr ant ed.

V. CONCLUSI ON
For the reasons stated above,
I T 1S HEREBY ORDERED t hat t he notion of defendants Anmeristar Casino
St. Charles, Inc. and Mercile Behmto dismss Counts VIl and XI of the
anmended conpl aint (Doc. 54) is deni ed.
IT IS FURTHER ORDERED that the motion of defendants Aneristar
Casino St. Charles, Inc. and Mercile Behm to strike the request for

attorneys’ fees and prejudgnent interest in Counts I, IIl, and V (Doc.
54) is sustained.

/S David D. Noce
UNI TED STATES MAG STRATE JUDGE

Si gned on March 19, 2008.



